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INTRODUCTION
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The Anthem Community Council ("Anthem") intends to argue in the forthcoming

hearings in the above-captioned and above-docketed proceedings ("instant proceedings")

that the Commission should (i) permanently exclude from Arizona-American Water

Company's ("AAWC") rate base, and (ii) deny any associated ratemaking recognition of

the 2007 $3.1 and March 31, 2008 $20.2 million refund payments (collectively "disputed

refund payments") made by AAWC to Pulte Corporation ("Pulte").1 The refund payments

in question were occasioned by a September 28, 1997 Agreement For The Villages At

Desert Hills Water/Wastewater Infrastructure ("Infrastructure Agreement") among

predecessors-in-interest to AAWC and Pulte, and, it is the position of Anthem that neither

the Infrastructure Agreement nor any of the subsequent First through Fourth Amendments

thereto have been approved by the Commission nor recognized for ratemaking purposes.

In that regard, and as most recently noted by the Commission in its Decision No.

70372 (June 13, 2008) in AAWC's 2005 rate case,

"At this time, no party has alleged, and we do not find, that the
Company's repayment of dele aper advances under the
Anthem Agreements has been imprudent or lm roper."
[Decision No. 70372 at page 43,  ires 11-13]  [emphasis
added]

* * *

"[However] Our determination in this case is not intended to
have any bearing on our determination in any subsequent case
filed by the Company for these dlstrlcts r e a d i n g  t h e

's agreement to refund to Pulte a most all of the costs
retired to construct Anthem's water [and wastewater]
in restructure." [Decision No. 70372 at page 43, lines 20-23]
[emphasis added]

The "time" to question the "reasonableness" of such undertaking by AAWC (and its

predecessors-in-interest), as well as the regulatory status of the document(s) occasioning

Company

1

2

3

4

5
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9
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19

20

21

22

23

24

25

26

27

28

1 Anthem will also be addressing other issues in the instant proceeding through (i) the testimony and exhibits of its
own witness(es), (ii) cross~examination of other parties' witnesses, and (iii) oral argument and/or briefs, as appropriate.
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II.

THE INFRASTRUCTURE AGREEMENT AND AMENDMENTS

THERETO HAVE NEVER BEEN APPROVED BY THE COMMISSIOn

Decision No. 60975 (June 19, 1998).

"Joint Applicants submit that the [Infrastructure] Agreement is
reasonable and in the public interest and should, therefore, be
approved b the Commission." [Joint Application at page 6,
lines 13-141

' By inference, such exclusion and denial should also be applicable to the $6.7 million refund AAWC was scheduled
to make to Pulte during March 2010. However, that amount is not included within the rate base claimed by AAWC
which is a subject of the instant proceedings.
3 As will be discussed in Subsection II (C) of this Pre-Hearing Memorandum, in Decision No. 63445 (March 13, 2001)
the Commission did authorize the enlargement of Citizens' CC&Ns to include a 195-acre parcel known as the "Jacka
Parcel." Such inclusion was provided for in the May 8, 2000 First Amendment to the Infrastructure Agreement.
However, as the Commission expressly stated in its subsequent Decision No. 64897 (June 4, 2002)

1 such undertaking, has now arrived in the context of the instant proceedings, which are

2 AAWC's "subsequent case" for AAWC's Anthem Water District and Anthem/Agua Fria

3 Wastewater District. In the following Sections of this Pre-Hearing Memorandum, Anthem

4 will discuss the reasons why it believes that the Commission should (i) permanently

5 exclude from AAWC's rate base, and (ii) deny any associated ratemaking recognition of

6 the aforesaid disputed refund payments made to Pulte by AAWC.2

7

8

9

10 A.

l l On October 29, 1997 Citizens Utilities Company, Citizens Water Services Company

12 of Arizona and Citizens Water Resources Company of Arizona (collectively "Citizens")

13 filed a Joint Application requesting a CC&N to provide potable water and wastewater

14 public utility service to a planned community development to be known as the Villages at

15 Desert Hills.4 Also included within the Joint Application was a request for Commission

16 approval of the Infrastructure Agreement. In that regard, Citizens made the following

l7 representation :

18

19

20

21 Elsewhere in the Joint Application, Citizens stated that

22

23

24

25

26

27

28

"... there was no intent in Decision No. 63445 to approve the substance of the
original Infrastructure Agreement." [Decision No.64897 atpage 6, lines 1-2]

4 The name of that development was subsequently changed to Anthem.
757925
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order in this case t lat may not be reflected
Agreement. By c

'Infrastructure 77Agreement.
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"Commission approval of the [Infrastructure] Agreement and
the Purchase Agreement without amendment or modification
is a condition subsequent to the continued effectiveness of
those agreements, as provided in Section 14.6 (a) of the
[Infrastructure] Agreement and Section 17.3 of the Purchase
Agreement." [Joint Application at page 12, lines 14-17]
[emphasis added]

Despite the foregoing representation and admonition by Citizens, in its April 16,

1998 Staff Report, the Commission's Utilities Division recommended that the Commission

not act upon Citizens' request for approval of the Infrastructure Agreement:

"Staff does not recommend that the Commission consider
approval of the Infrastructure Agreement between Citizens and
a non-regulated entity such as Del Webb under the
circumstances described in the application. The approval of
the A reedment is not necessary or the Commission's
consideration and decision in these matters. Also, the
Commission may propose certain terms and conditions in its

in the
[Infrastructure eclining to ap rove the
[Infrastructure] Agreement the Commission is 866 to impose
these conditions without specifically amending or modifying
the Staff Report at page 2, lines
12- 18] [emphasis added]5

* * *

_; 16
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17

18

19

20 the Commission

21 approval of the Infrastructure Agreement." [Decision No.
60975,

22

23

24

25

"Staff further recommends that the Commission not consider
Eng determination regarding the requested approval of the
In restructure Agreement." [Staff Report at page 10, lines 11-
12]

In its Decision No. 60975 on the Joint Application, the Commission noted that

"At the hearing, Staff recommended that ...
not consider any determination regarding the requested

Finding of Fact No. l3(j) at page 6, llnes 9 and 27.5-
28, respective y]

Thereafter, in Conclusion of Law No. 7, the Commission concluded that

"Staffs recommendations, as set forth in Finding of Fact No.
13 [inclusive of subparagraph should be adopted.
[Decision No. 6097 a t page 1 , ire 24.5], and,

26

27 5 The importance of the underscored language in this quotation will become evident in connection with the discussion
of Decision No. 64897 in Section II (D) below.

28
757925
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"IT IS FURTHER ORDERED that the Staff recommendations
contained in Finding of Fact No. 13 ... (j), as agreed to by
Citizens Utilities Company, are adopted ..." [Decision No.
60975 at page 15, lines 4-6]

B. November 24, 1998 Letter Agreement.

1 gcordingly, in the Eighth Ordering Paragraph of its decision, the Commission provided

2

3

4

5 Thus, the first time the Commission was asked to approve the Infrastructure

6 Agreement, it expressly declined to do so.

7

8 On November 24, 1998, Citizens, Del Webb Corporation ("Del Webb") and Anthem

9 Arizona, L.L.C. (an affiliate of Del Webb) entered into a Letter Agreement "to resolve the

consequences of two circumstances," each of which pertained to the provisions of the

Infrastructure Agreement.6 The first such "circumstance" was occasioned by the fact that

"The [Infrastructure] Agreement was not approved by the
Arizona Corporation Commission on or before August 15,

" [Letter Agreement at page 1, lines 19-20]

As the Joint Applicants had stated in the October 29, 1997 Joint Application discussed in

Section II (A) above, Commission approval of the Infrastructure Agreement without

amendment or modification was a condition subsequent to the continued effectiveness of

the Infrastructure Agreement. Given that the Commission declined in Decision No.60975

to address or act upon the Infrastructure Agreement at all, it would appear that the

subsequent Letter Agreement was entered into with an express purpose of avoiding a

termination of the Infrastructure Agreement by reason of the aforesaid "condition

subsequent."

In that regard, as may be noted therefrom, the Letter Agreement establishes a

formula and schedule by means of which certain refund payments were to be made by

Citizens to Del Webb for the period July 1, 2004 through July 1, 2016. In addition, the

Letter Agreement also provided that

1998.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

6 A copy of the November 24, 1998 Letter Agreement is attached hereto as Appendix "A" and is incorporated herein
by this reference.
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"Within 45 days after executing the First Amendment [of the
Infrastructure Agreement], Citizens will re-file for approval by
the Arizona Corporation Commission of the [Infrastructure]
Agreement, as amended by the First Amendment." [Letter
Agreement at page 2, lines 18-20], and,

" ... the Commission does not approve the re-filed
[Infrastructure] Agreement ..." [Letter Agreement at page 2,
lines 24-25]

Decision No. 63445 (March 13, 2001).

* * *

1

2

3

4 it also provided for a further revised refund formula, in the event that

5

6

7 Thus, by their own documentation, the parties to the Infrastructure Agreement

8 expressly acknowledged as of November 24, 1998 the Commission had not approved the

9 Infrastructure Agreement.

10 c .

l l On May 8, 2000, the parties to the Infrastructure Agreement entered into the First

12 Amendment thereto. Thereafter, on May 26, 2000, and in accordance with the 45-day

13 deadline provided for in the November 24, 1998 Letter Agreement, Citizens tiled a Joint

14 Application with the Commission in which Citizens requested that the Commission

15 (i) extend the water and wastewater service CC&N granted in Decision No. 60975 to

16 include the 195-acre Jacka Parcel, and (ii) approve the First Amendment to the

17 Infrastructure Agreement.

18 On March 13, 2001, following a one (1)-day evidentiary hearing on the aforesaid

19 Joint Application, the Commission issued its Decision No. 63445. At various places within

20 the language of the decision, the Commission expressed its apparent understanding as to

21 the limited nature of the First Amendment:

22 "The purpose of the First Amendment is to include the Jacka
Parcel)as part of the [Anthem] Project." [Decision No. 63445

23 at page 3, lines 14-15] [emphasis added]

24

25

26

27

28

"In addition to the requested CC&N extension, the Applicants
also submitted for aapproval a copy of their First Amendment.
The purpose of the erst Amendment is to include the Jack
Parcelwand address the purchase of water from the Ak-Chin

page 5 at lines 15-18] [emphasis added]
Tribe. [Decision No. 63445, Finding of Fact Nos. 16 and 17,

757925
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1 Accordingly, and on the basis of that understanding upon its part, the Commission

2 approved the First Amendment to the Infrastructure Agreement when it issued Decision

3 No. 63445 •

4 However, by its very nature the language of that decision did not extend to nor

5 constitute a review and approval of the substantive provisions of the Infrastructure

6 Agreement itself. Moreover, any uncertainty as the limited nature and scope of the

7 Commission's approval in Decision No. 63445 was expressly clarified by the Commission

8 approximately fifteen (l5) months later when it issued its Decision No. 64897 on June 5,

9 2002 u

10

l l On December 13, 2000, Citizens filed a Joint Application with the Commission in

12 which it set forth several requests, including a request that the Commission approve the

13 Infrastructure Agreement and the First and Second Amendments thereto. Once again,

D. Decision No. 64897 (June 5, 2002).

in
><
H
z
so
o1-8

I-Y-IH 40
" ... the(provisions of ... the Infrastructure Agreement (as
amended by the First Amendment and the Second Amendment
thereto) ... are reasonable and in the public interest ..." [Joint
Application at page 5, lines 19-22], and,

:
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14 Citizens asserted that

15

16

17

18 once again, the Commission declined to act upon Citizens request for review and approval

19 of the substantive provisions of the Infrastructure Agreement.

20 More specifically, and by way of background, in a December 4, 2001 Commission

21 Staff Report discussing the above-referenced Joint Application] the Commission's Staff

22 offered the following observations and recommendations in connection with the

23 Infrastructure Agreement and the subsequent amendments thereto :

24 "(4) The Anthem infrastructure agreement, dated September
25 29, 1997, is a private contract between Citizens, DistCo,

26

27

28

7 The Commission Staff Report was filed in Docket Nos. WS-03454A-00-1022, WS-03455A-00-1022 and WS-
01032A-00-1022. The three (3) Citizens entities were (i) the original December 13, 2000 Joint Applicants (Citizens
Water Resources Company of Arizona and Citizens Water Services Company of Arizona) and (ii) Citizens
Communications Company, which apparently subsequently became an applicant.

757925
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TreatCo, ), and Anthem
Arizona, L.L.C. ( ). This a reedment provides
terms and conditions under which Dist éo will provide potable
water distribution and wastewater collection services for
Anthem. TreatCo will provide water and wastewater
treatment services that will enable the provision of potable
water distribution and wastewater collection services by
DistCo along with the provision of non-potable water
distribution services by TreatCo. Additionally, the a reedment
provides terms, conditions, and obligations for the other
parties to the agreement. This agreement includes unequal
refunding structures, cost caps, priority services, and penalties
that may not be in line with this Commission's standards.

Del Webb Carlporation ("Webb"
"Deva aper"

determination regarding the requested approval of the Anthem

a misunderstanding.

o<Hz_0

The Commission originally chose not to consider any

infrastructure agreement in Decision No. 60975 . The
Commission su sec luenty approved the first amendment to the
agreement but not t e in restructure agreement itself in
Decision No. 63445. Since the infrastructure agreement itself
was not approved, approval of the amendment was apparently

Therefore, Staff does not recommend
that the Commission consider ap rival of the infrastructure
agreement and its amendments. The Commission protects its
rights to set rates and conditions it deems necessary to protect
public interests by declining to approve this infrastructure

does not require Commission as rival or denial.
recommends that no action be teen on this issue. [Staff
Report at page 3, lines 7-28] [emphasis added]

agreement. This agreement is a private contract and, as such,
Staff
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* * *

"Staff recommends that a complete legal review of all the
agreements and the amendments be performed, in the event
that the Commission chooses to take action on the
aforementioned agreements and amendments, prior to such
action." [Staff Report at page 4, lines 7-9] [emphasis added]

* * *

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25 On June 4, 2002, the ACC issued Decision No. 64897 in the proceeding in question. The

26 following excerpts clearly indicate that the ACC followed the recommendation of the ACC

27 Staff:

28

"(4l Staff further recommends that the Commission take no
action on the Anthem water/wastewater infrastructure
agreement and its amendments. Staff believes that
Commission approval is not necessary." [Staff Report at page
4, lines 19-21]

757925
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Agreement. In Decision No. 60975, the Commission adopted
Staff' s recommendation to

"We agree with Staff that there was no intent in Decision No.
63445 to approve the substance of the original Infrastructure

"not consider any determination
regarding the requested approval of the Infrastructure
Agreement" (Decision No. 60975, at 6, 15). In Decision No.
63445, the Commission, in approving the First Amendment,

is to include theJackaParcel as part of the Project" Decision
No. 63445, at 3). There was no further discussion o any other
aspect of the Infrastructure Agreement in that Decision and no
indication by the Commission that any of the other terms or
conditions of the ort anal Infrastructure Agreement were being
approved.Reading 86 Decisions in part material leads to the
conclusion that the Commission did not intend to approve any

t for the inst

specifically stated that "[t]he purpose of the First Amendment

part of the Infrastructure Agreement, excelp .
Amendment's addition of the Jacka Parce to Citizens'
certificated territory.

o <
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There are other reasons for declining to approve the
Infrastructure Agreement in this proceeding. Staff points out
that the Agreement is a private contract between the
Companies and a third party developer that contains "unequal
refunding structures, cost caps, priority services, and
penalties"that may be inconsistent with the Commission's
standards(Staff Report at 3). According to Staff, the
Infrastructure Agreement does not require the Commission's
approval and,by not making a determination regarding the
Agreement, the Commission 'protects its rights to set rates
and conditions it deems necessary to protect public interest" '
(Ia'.). [Decision No.64897 at page 6, lines 1-18] [emphasis
added]

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18 Accordingly, on three (3) separate occasions Citizens had requested Commission review

19 and approval of the substantive (including refund obligation) provisions of the

20 Infrastructure Agreement and subsequent amendments thereto, and, on three (3) separate

21 occasions the Commission expressly declined to do so.

22 E.

23 The next Commission proceeding in which the Infrastructure Agreement and

24 amendments appear to have been referenced was a 2005 test period rate case proceeding

25 which involved AAWC, the successor-in-interest to Citizens under the Infrastructure

26 Agreement. In that regard, by means of a December 12, 2002 Third Amendment to the

27 Infrastructure Agreement, Del Webb, its affiliate Anthem Arizona, L.L.C. and AAWC

28 expressly acknowledged the assignment to AAWC of the rights (and obligations) of the

D e c is io n  N o .  7 0 3 7 2  ( J u n e  1 3 ,  2 0 0 8 ).
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Citizens parties under the Infrastructure Agreement, and, they "ratified, confirmed and

approved" the Infrastructure Agreement, except as amended by the Third Amendment as to

other matters not pertinent to the instant analysis.

Under the section heading of "Other Issues," the Infrastructure Agreement and

related amendments were discussed at pages 36-43 of Decision No. 70372. In that regard,

the following excerpts from that decision delineate the manner in which the subj et of the

Infrastructure Agreement was addressedzs

" Public comments, both oral and written, in opposition to the
rate increase requested by Arizona-American s application
expressed displeasure that the Company's proposed rates
re act repayment by Arizona-American to Pu te for
infrastructure costs pay( _ . particularly, that
existence of the advances was not disc used to homebuyers at
the time of purchase." [Decision No. 70372 at page 40, lines
12-15] [emphasis added]

* * *

O to develop a record on the Anthem Agreements and their
because of t e likelihood that Pulte

=
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"Staff states on brief that it believed it important in this case

impact upon utility rates,
wt l have exited the development by the time Arizona-
American files its next rate case for the districts. Staff
believes that the two most significant issues raised in this
proceeding in regard to the Anthem Agreements were notice
to ratepayers regarding the allocation of water infrastructure
costs, and the reasonableness of the agreement to refund 100
percent of those costs to Pulte. Staff points out that Pulte
agreed to further concessions in the Fourth Amendment
because of concerns raised by Commissioners during the
hearings in this case. Staff further points out that the
agreements between the Company and the developer have
never been approved by the commission, and that the
Commission may wish to address the reasonableness of the
Companv's agreement to refund to Pulte almost all of the
water infrastructure costs either in this case, or in the next
rate case the Com any files for these districts, because the
next rate case willPlikely address the issue of the remaining

page 41, line 1] [emphasis added]
payment to Pulte" [Decision No. 70371 at page 40, line 17-

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
757925

8 In that regard, for purposes of the instant analysis, the terms Infrastructure Agreement (and subsequent amendments)
and Anthem Agreements are synonymous.
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"At this time, no party has alleged, and we do not find, that the
Company's repayment ofdele aper advances under the
Anthem Agreement has been imprudent or lm roper."
[Decision No. 70372 at page 43, lines 11-13] emphasis
added]

* * *

"[However,] Our determination in this case is not intended to
have any bearing on our determination in any subsequent case

reasonableness of the Company's agreement to refund to Pulte
almost all of the costs required to construct Anthem's water
infrastructure." [Decision No. 70372 at page 43, lines 20-23]
[emphasis added]

111.

1 However, ultimately, the Commission did not resolve either of the two (2) aforementioned

2 issues, nor any other issues regarding the status or ratemaking treatment of the

3 Infrastructure Agreement and the amendments thereto, as indicated by the following

4 statements:

5

6

7

8

9

10 filed by the Company for these districts regarding the

l l

12

13 Thus, in effect, the Commission "teed up" that issue for consideration in the instant

14 proceedings, as well as any other issues regarding the status or ratemaking treatment of the

15 Infrastructure Agreement and amendments thereto, and, as a party in the instant

16 proceedings, Anthem has decided to raise those issues at this time.

17

18 CITIZENS AND AAWC HAVE FAILED TO OBTAIN THAT APPROVAL

19 OF THE INFRASTRUCTURE AGREEMENT REQUIRED BY ARIZONA

20 LAW AND THE COMMISSION'S RULES AND REGULATIONS9

21 A. Failure to Complv with A.R.S. as 40-301et seq.

22 1. Relevant Statutory Background

23 The legal ability of a public service corporation to incur long-term financial

24 obligations and to issue evidence of indebtedness is subj et to regulation and prior approval

25

26

27

28

9 None of the four (4) amendments to the Infrastructure Agreement create the predicate financial obligation which is
the subject of the analysis set forth in Section II(A) of this Pre-Hearing Memorandum. Moreover, to the extent any of
the Amendments have a bearing upon such predicate financial obligation, this Section III clearly demonstrates that the
Commission also has not approved any of the Amendments. Accordingly, in the interest of brevity, the reference
herein will be only to the Infrastructure Agreement itself in connection with such analysis.
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un ass it finds that such issue is for law fu

I et aq o er avi

l »which the issue or proceeds thereof are to be a llec arc9

1 by the Commission, as indicated by the following statutory provisions :

2

3

4 within this state is a s

5

6

7

8 c.

9 purposes which are
, are compatible

and10

11

"40-301. Issuance of stocks and bonds, authorized purposes
A. The power of public service corporations to issue stocks
and stock certificates, bonds, notes and other evidences of
indebtedness, and to create liens on their property located

` special privilege, the rig t of supervision,
restriction and contra of which is vested in the state, and such
power shall be exercised as provided by law and under rules,
regulations and orders of the commission.
B. A public service corporation may issue stocks and stock
certificates, bonds, notes and other evidences of indebtedness
payable at periods of more than twelve months after the date
thereof, on y when authorized by an order of the commission.

The commission shall not make any order or supplemental
order Qranting any application as provided by this article

within the corporate powers of the a pliant
with the public interest, with sound Financial practices,
with the proper performance by the applicant of service as a
public service corporation and will not impair its ability to

" [emphasis added]perform that service.
12
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17

18

19

20

21 or in part, reasonably chargeable to 0

22

23

24

25

26

27

"40-302. Order authorizing issuance of stocks, bonds or other
evidences of debt, hearing on application to issue, amount of
issue, issuance of short term notes without commission order,
capitalization of certain items prohibited, accounting for
proceeds of issues
A. Before a public service corporation issues stocks and stock
certificates, , hences of indebtedness,
it shall first secure from the commission an order authorizing
such issue and stating the amount thereof. the purposes to

that,
in the opinion of the commission, the issue is reasonably
necessary or appropriate for the purposes specified in the
order, pursuant to section 40-30 , and that, except as
otherwise permitted in the order, such purposes are not, wholly

elative expenses or toincome. Before an order is issued una)er this section, notice of

the filing of the application for such order shall be given by
the commission or the applicant in such form and manner as
the commission deems appropriate. The commission may hold
a hearing, and make inquiry or investigation, and examine
witnesses, books, papers and documents, and require filing
data it deems of assistance.
B. The commission may grant or refuse permission for the
issue of evidences of indebtedness or grant the permission to
issue them in a lesser amount, and may attach to its permission
conditions it deems reasonable and necessary. The
commission may authorize issues less than, equivalent to or
greater than the authorized or subscribed capital stock of the
corporation, and the provisions of the general laws of the state28

757925

11



with reference thereto have no a
corporatlons."

plication to public service
[emphasis added

* * *

1

2

3

4

5

6

7

8

9

10

"40-303. Validity of stock certificates or evidences of
indebtedness, violation of law or commission authorizations,
classification
A. All stock and every stock certificate, and every bond, note
or other evidence of indebtedness of a public service
corporation, issued without a valid order of the commission
out prizing the issue, or if issued with the authorization of the
commission but not conforming to the order of authorization
of the commission, is void, but no failure in any other respect
to comply with the terms or conditions of the order of
authorization of the commission shall make the issue void,
except as to a person taking the issue other than in good faith
and or value and without actual notice." [emphasis added]

11 2. "Eviden ee oflndebtedness"

12
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18

19

The Infrastructure Agreement is unequivocally "evidence of indebtedness" upon the

part of Citizens, and upon the part of AAWC as Citizens successor-in-interest thereunder.

In that regard, Recital "F" of the Infrastructure Agreement provides that

"With respect to the costs associated with obtaining those
water rights and constructing that infrastructure [necessary to
provide potable water distribution and wastewater collection
services, and water and wastewater treatment services] the
Part1es10 desire that:

[1] The Citizens Parties will fund up to $24,000,000 of
those costs

[11] The Webb Parties wlll. fund the balance of the costs.
[111] The Parties will be reimbursed for those costs."

[emphasis added]
20

21

22

23

The allocation of responsibility among the Parties for constructing such infrastructure is set

forth in another table included within the Infrastructure Agreement, a copy of which is

attached hereto as Appendix "C," and is incorporated herein by this reference.1' Attached

24

25

26

27

28

10 Attached hereto as Appendix "B" and incorporated herein by this reference is a copy of a table included within the
Infrastructure Agreement, which identities and defines for purposes of the Infrastructure Agreement each of the legal
entities which comprise the "Webb Parties" and the "Citizens Parties," respectively. The "Webb Parties" consist of
Del Webb Corporation ("Webb") and The Villages of Desert Hills, Inc. ("Developer"). The Citizens Parties consist of
Citizens Utilities Company ("Citizens"), Citizens Water Services Company of Arizona ("DistCo") and Citizens Water
Resources Company of Arizona ("TreatCo").
11 In that regard, Sections 2.5 and 2.7 of the Infrastructure Agreement obligate Developer to design, construct and
757925
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hereto as Appendix "D" and incorporated herein by this reference is a copy of a third table

included within the Infrastructure Agreement which depicts responsibility for certain of the

advances and reimbursement thereof which are contemplated by the Infrastructure

Le.,
iv) above).
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Agreement.

Article III of the Infrastructure Agreement prescribes payment of advances and

refund obligations among the parties. In that regard, and as relevant to the instant analysis,

Section 3.l(c)-(e) provide as follows:

"c. Payment Obligations of the Citizens Parties.
The following are among the monetary obligations of the
Citizens Parties under this Agreement:

i. TreatCo will reimburse Developer for Construction
Costs for the Phase I Facilities and the Backbone Facilities, for
costs associated with acquiring certain real property interests
and utility easements, and for the Ak-Chin Water Lease Costs
I the amounts described in clauses (a) (i) through (ay)
` (The reimbursement procedure is describe in

Section 8.l2.)
ii. TreatCo will pay to third parties Construction Costs

for the Subsequent Facilities (as described in Section 8.6).
iii. The maximum aggregate amount to be reimbursed

or paid by TreatCo under and for purposes described in
clauses (1) and (ii) above will not exceed $24,000,000.

iv. Citizens must pay to TreatCo the amounts described
in clauses (i) and (ii) above.

v. The maximum aggregate amount to be paid by
Citizens under and for the purposes described in clause
(iv) will not exceed $24,000,000.

vi. In addition. TreatCo will refund Advances (as
described in paragraph (e) below).

d. Citizens Advances. For purposes of this Agreement,
"Citizens Advances" means the amounts described in clause
(c) (iv) above that are paid by Citizens.

21

22

23

e. Refunds of Advances. In accordance with Exhibit B112
i. TreatCo will refund to Developer the Developer's

Advances.
ii. TreatCo will refund to Citizens the Citizens'

Advances. [emphasis added]
24

25

26 transfer to TreatCo (i) the Phase I Off-site Facilities, (ii) the Phase I Production and Treatment Facilities, and (iii) the
Backbone Facilities necessary to extend water and wastewater services to the Villages at Desert Hills (Anthem)

27

28

Project.
12 A copy of the refund formula attached to the Infrastructure Agreement as Exhibit B is attached hereto as Appendix
"E," and is incorporated herein by this reference.
757925
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1 In addition, Section 3.3(d)~(h) of the Infrastructure Agreement provide in pertinent part as

2 follows :

Er
will pay TreatCo under paragraph (c) above will not exceed)
the amount of the unrefunded citizens' Advances at the
Performance Date.

"d. Notwithstanding the foregoing, the amount that Develo
a

e.
TreatCo wlll pay Citizens, as an

the amount so received. Upon that
payment to Citizens, TreatCo will cause its records to reflect
the change in the outstanding amounts, by reducing the
Citizens' Advances and increasing the Developer's Advances
by the amounts so received by TreatCo from Developer.

Promptly upon receipt of a payment from Developer under
paragraph (c) above,
ecce erased Refund,

f. All Refunds made by TreatCo after the Performance Date
will be made to Citizens 100%, until all of Citizens' Advances
have been refunded. If necessary to ensure that Citizens does
not received a Refund in excess of its unrefunded Citizens '
Advances, TreatCo will rotate a Refund between Citizens
(under this paragraph (gt and Developer (under paragraph (9)
below).

g. Once all of Citizens' Advances have been refunded, 100%
of the future Refunds by TreatCo will be made to Developer.

3

4

5

6

7

8

9

10

11

12

13

14

15

16 _

17 The Merriam-Webster DictionaryI3 defines "indebted" as "owing money," and,

18 "indebtedness" represents a form of being "indebted." In that regard, it is abundantly clear

19 from the preceding analysis that Citizens and TreatCo each contractually obligated itself to

h. As modified in paragraphs (e) through (g) of this Section,
the obligation of Treat o to make Refunds under Exhibit B
will continue." ]

20 pay Developer, third parties and one another certain amounts of money over a period of

21 time in excess of twelve (12) months. As a consequence, the Infrastructure Agreement

22 unequivocally constitutes "evidence of indebtedness," as contemplated within the language

23 and intent of A.R.S. §§ 40-301 et seq. The fact that such amounts were to be prospectively

24 quantified by means of the refund payment formula set forth in Exhibit B to the

25 Infrastructure Agreement does not in any manner alter the fact that the Infrastructure

26 Agreement itself was "evidence of indebtedness" requiring prior Commission approval

27

28 13 See http://www.merriam-webster.com/.
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1 pursuant to A.R.S. §§ 40-301(A) and 40-302(A). The ratemaking consequences of the

2 failure to obtain the requisite prior approval, when examined within the context of the

3 instant proceedings, are discussed in Section III(A) (4) of this Pre-Hearing Memorandum.

4 3. "Private Contract"

5 Characterization

6 In both the December 4, 2001 Commission Staff Report in DocketNos. WS-

7 03454A-00-1022, WS-03455A-00-1022 and WS-01032A-00-1022, and in the

8 Commission's subsequent June 4, 2002 Decision No.64987 in those dockets, the

9 Infrastructure Agreement was characterized as a "private contract" not requiring

10 Commission approval at that time. Anthem respectfully submits that the conclusion

l l resulting from that characterization was in error.

12 More specifically, the fact that the signatory parties to the Infrastructure Agreement,

13 which created the obligation(s) of Citizens and TreatCo to make refunds over an extended

14 period of time, were private parties does not mean that the Infrastructure Agreement was

15 not in the nature of "evidence of indebtedness," as contemplated by A.R.S. §§ 40-301et

16 seq. Both Citizens and TreatCo were public service corporations under Arizona law, as

17 attested to by the CC&Ns granted to them by the Commission's June 19, 1998 Decision

18 No. 60975 in connection with the inception of the Villages at Desert Hills (Anthem)

19 Project, and, thus they were subject to the requirements of A.R.S. §§ 40-301et seq. for

20 prior Commission approval of the financial obligations created by the Infrastructure

21 Agreement.

22 In that regard, for purposes of an A.R.S. §§ 40-301et seq. requirements analysis, a

23 meaningful distinction exists between the instant fact situation and a scenario under which

24 an Arizona public service corporation first obtains Commission approval to incur long-term

25 indebtedness and thereafter executes one (1) or more agreements providing for creation of

26 the authorized indebtedness. In each instance, the parties to the financing agreement(s) are

27 private entities, and the agreements might correctly be characterized as "private contracts."

28 Similarly, both the Infrastructure Agreement and the above-hypothecated subsequently-
757925
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1 executed financing agreement(s) are each "evidence of indebtedness" within the context of

2 A.R.S. §§ 40-301 et seq. The crucial distinction, however, is the fact that, in the

3 circumstances of the Infrastructure Agreement, the requisite prior Commission approval

4 was not, and never has been obtained. That distinction cannot be ignored, and, that failure

5 cannot be legally excused under A.R.S. §§ 40-301 et seq. simply because the signatory

6 parties to the Infrastructure Agreement are private entities .

7 Finally, it should be noted that the "private contract" between the Webb Parties and

8 the Citizens Parties was one with substantial public interest implications, given the refund

9 obligations which were being incurred by Citizens and TreatCo thereunder. A.R.S. §§ 40-

10 301(C) contemplates that the Commission shall determine whether the proposed

11 indebtedness

" ... is for lawful purposes which are
public interest ... '

compatible with the
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12

13

14 In this instance, that determination has never been made with regard to the several

15 advances and refund arrangements provided for in the Infrastructure Agreement, and, given

16 the concern expressed by the Commission's Staff in the aforesaid December 4, 2001

17 Commission Staff Report, and reiterated by the Commission in Decision No. 64897 with

<4 . unequal refunding structures [in the Infrastructure
a

64897 at page 6, lines 14.5-15.5]

18 regard to

19

20

21

22 a serious question exists as to whether the Commission would have approved the

23 Infrastructure Agreement had the Citizens Parties properly presented it to the Commission

24 on those several occasions when they "generally" requested Commission approval of the

25 same.

26

27

28

Agreement] . . . that m be inconsistent with the Commission
standards." [Decision o.
[emphasis added]
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1 4. Ratemaking Consequences of

2 Failure to Obtain RequestedA.R.S. §§40-301 et seq. Approval

3 In connection with the foregoing, Section 2.4 and Article VI of the Infrastructure

4 Agreement obligate the Citizens Parties to

" ... take all reasonable steps necessary to obtain, maintain and
renew any Authorlzatlons ..."

permits, licenses,
operating agreements, franchises,
0 fained from regulatory agencies and other governmental
entities and required by law to provide DistCo Services and
TreatCo Services and to operate the Facilities as contemplated
herein."

"certificates of convenience and necessity
and slmllar authorizations
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5

6

7 which may be necessary for the contemplated multi-party arrangement to proceed, and,

8 Exhibit A to the Infrastructure Agreement defines "Authorizations" as

9

10

11

I2

13 However, this "reasonable steps" language cannot, and does not, excuse the failure of the

14 Citizens Parties to obtain that prior approval by the Commission of the Infrastructure

l 5 Agreement required by A.R.S. §§ 40-30l(A) and 40-302(A). Those statutory provisions do

16 not contemplate nor speak in terms of "reasonable steps" and "best efforts" by an applicant

17 proceeding thereunder. Rather, the requirement that Commission approval be obtained in

18 advance of incurring the indebtedness in question is absolute.

19 Given such failure, AAWC (as Citizens successor-in-interest) should not now be

20 allowed (i) to include in rate base, or (ii) to obtain related ratemaking recognition of the

21 disputed refund payments made by AAWC to Pulte (as Webb's successor-in-interest).

22 Both the Citizens Parties and AAWC are l a r g e corporations with ready access to competent

23 legal counsel. Each should have sought legal advice from legal counsel as to the specific

24 type(s) of Commission approval of the Infrastructure Agreement which were necessary

25 before entering into and thereafter discharging the financial obligations created by that

26 document. Their apparent respective failure to either seek or adhere to such legal advice

27 cannot and should not now be condoned or forgiven.

28
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1 Having failed on several occasions to obtain Commission approval of the

2 Infrastructure Agreement, Citizens nevertheless proceeded to incur and discharge its

3 financial obligations thereunder.l4 Subsequently, by means of its December 12, 2002

4 execution of the Third Amendment to the Infrastructure Agreement, AAWC expressly

5 acknowledged and

44

" . . . unequal refunding structures [in the Infrastructure
Agreement] . . .
standards." Decision No. 64897 at page 6,
[emphasis a ded]m
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Given the foregoing discussion, it is reasonable to conclude that both Citizens and

AAWC knowingly elected to proceed "at risk" with regard to whether or not any refund

payments they made to Webb or Pulte should be accorded (i) inclusion in rate base and

(ii) related ratemaking recognition in subsequent rate cases. In that regard, the issue of

failure to comply with the requirements of A.R.S. §§ 40-301 et seq. does not appear to have

been raised in any previous rate proceedings involving the Anthem Water District and the

Anthem/Agua Fria Wastewater District. However, Anthem is raising it in the instant

14 In that regard, Section 14. 16 of the Infrastructure Agreement provides that

6 . ratified, confirmed and approved ..."

7 its financial obligations to Del Webb under the Infrastructure Agreement as Citizens

8 successor-in-interest, and, AAWC presumably did so with the knowledge that

9 approximately six (6) months earlier the Commission had indicated its concern in Decision

10 No. 64897 with

l l
that may be inconsistent with the Commission

12 lines 14.5-15.5]

13

14

15

16

17

18

19

20

2 l

22

2 3 "This Agreement is subject to approval by the Commission on or before August
2 4 15, 1998.

25

26

27

28

As noted above in Section II(A) of this Pre-Hearing Memorandum, in its June 19, 1998 Decision No. 60975, the
Commission expressly declined to grant Citizens' request for approval of the Infrastructure Agreement. Thereafter,
that failure to obtain such approval was acknowledged in the November 24, 1998 Letter Agreement between Citizens,
Del Webb and Anthem Arizona, L.L.C., and, provision was made for Citizens to renew its request for approval within
45 days after execution of the contemplated First Amendment to the Infrastructure Agreement. That subsequent
request for renewal was a subject of Decision No. 63445, as discussed in Section II(C) above, and, as discussed in
Section II(D) above,  in i ts  June 5,  2002 Decision No.  64897,  the Commission expressly stated that  at  no t ime
(including in Decision No. 63445) had it ever approved the Infrastructure Agreement.
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of the ado national facilities is c
anticipate revenues to be derived

include( in refundable ac

B. Failure To Complv With A.A.C. R14-2-406.
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main extension agreement

received notice and evidence of such assignment or

1 proceedings, and, it is Anthem's position that disputed refund payments to Pulte should

2 (i) be permanently excluded from AAWC's rate base and (ii) not accorded any related

3 ratemaking recognition by reason of such failure.

4

5 1.

6 A.A.C. R14-2-406 of the Commission's rules and regulations for water utilities

7 governs the subj et of Main Extension Agreements, as well as off-site and "backbone"

8 facilities in connection with the provision of water service. In that regard, A.A.C. Rl4-2-

9 406 provides in pertinent part as follows :

10 "R14-2-406. Main extension agreements
A. Each utility entering into a main extension agreement shall

l l comply with the provisions of this rule chic  specifically
defines the conditions governing main extensions.

12 B. An applicant for the extension of mains may be required to
pay to the Company, as a refundable advance in aid of

13 construction, before construction is commenced, the
estimated reasonable cost of all mains, including all valves

14 and fittings.
1. In the event that additional facilities are required to

15 provide pressure, storage or water supply, exclusively
for  the new service or  services requested,  and the cost

16 isnrooortionate to
iron future

17 consumers using these facilit ies,  the estimated
reasonable cost of such additional facilities may be

18 .dances in aid of construction
to be paid to the Company." [emphasis added]

19

20

21

22

23

24

25

26

27

28

Refunds of advances made pursuant to this rule shall be
made in accord with the foli0wing method: the Company
shall each year pay to the party making an advance under a

` , Cr that art 's assignees or
other successors in interest where 86 company has

succession, a minimum amount equal to 10% of the total
gross annual revenue from water sales to each bona fide
consumer whose service line is connected to main lines
covered by the main extension a reedment, for a period of

10  ear s. Refunds sell be made by the
Company on or before the 3 let day of August of each
year, covering any refunds own from water revenues
received during the preceding Jul let to June 30th period.
A balance remaining at the end Ethe ten-year period set

not less than
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'once of the amount advance(

1

2

3

4

5

6

7

8

9
E.

out shall become non-refundable, in which case the
balance not refunded shall be entered as a contribution in
aid of construction in the accounts of the Company,
however, agreements under this general order may provide
that any ba .thereunder
remaining at the end of the 10 year period set out, shall
thereafter remain pa able in W ole or in art and in such
manner as is set forth in the agreement. 'lPhe aggregate
refunds under this rule shall in no event exceed the total of
the refundable advances in aid of construction. No interest
shall be paid b the utility on any amounts advanced. The
Company shalimake no refunds from any revenue
received from any lines, other than customer service lines,
leading up to or taking off from the particular main
extension covered by the agreement.
Amounts advanced in aid of construction of main
extensions shall be rehlnded in accord with the rules of
this Commission in force and effect on the date the
agreement therefor was executed. All costs under main
extension agreements entered into after the adoption of
this rule shall be refunded as provided herein." [emphasis
added ]l5

10

11

12

13

14

* * *

approved by the Utilities Division of the Commission. No
15

m 16

m
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M . All agreements under this rule shall be filed with and

agreement shall be approved unless accompanied by a
Certificate of Approval to Construct as issued by the
Arizona Department of Health Services. Where
agreements for main extensions are not tiled and a proved

the refundable advance stall be
immediately due and payable to the person making the
advance."16 [emphasis added]

by the Utilities Division,

18

19

20

21

22

23

15 The provisions of R14-2-406 discussed in Section III(B) of this Pre-Hearing Memorandum have not changed in
substantive content since the regulation was adopted by the Commission and became effective on March 2, 1982 .

16 The Comlnission's regulation (A.A,C. R14-2-606) governing sewer collection main extension agreements adopts a
different approach with regard to advances in-aid-of construction and reiiunds. This approach includes reference to the
utility's sewer extension tariff, a maximum footage and/or equipment allowance, and an economic feasibility analysis
for sewer main extensions in excess of the maximum footage and/or equipment allowance. No such economic
feasibility analysis appears to have been submitted in connection with the original request for Commission approval of
the Infrastructure Agreement. Moreover, the timeline for and content of the refund formula set forth in Exhibit B to
the Infrastructure Agreement do not comply with A.A.C. R14-2-606(C)(5), which provides:

24

25
"If after five years from the utility's receipt of the advance, the advance has not
been totally refunded, the advance shall be considered a contribution in aid of
construction andshall no longer be refundable." [emphasis added]

26

27

28

Thus, even if it be assumed for discussion ptuposes that express Commission approval of the Infrastructure Agreement
refund arrangement for sewer and wastewater infrastructure was not required, a waiver of or variance from A.A.C.
R14-2-606(C)(5) would have been necessary, and, there is no record of such a waiver or variance ever having been
granted by the Commission. Accordingly, all funds advanced for sewer and wastewater infrastructure which had not
757925
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Failure to Obtain

Approval Pursuant to A.A. C. R14-2-406(M)

1 2. Nature of the

2 Infrastructure Agreement

3 A careful examination of the Infrastructure Agreement readily discloses that (i) it

4 embraces the concepts of (a) a main extension agreement and (b) an agreement for the

5 funding of off-site or "backbone" facilities to be constructed in connection with both the

6 initial development and the ultimate build-out of the Villages at Desert Hills (Anthem)

7 Proj et, and, (ii) it provides for refunding of amounts advanced by both the Developer and

8 Citizens. Examples of these concepts and related provisions are found in Recital "F,"

9 Section 3. l(c)-(e) and Section 3.2(d)-(h) of the Infrastructure Agreement, which were

10 discussed in Section III(A)(2) above of this Pre-Hearing Memorandum, as well as in the

11 Infrastructure Agreement charts and refund formula attached hereto as Appendices "B"

12 through "E."

13 3.

14

15 A.A.C. R14-2-406(M) expressly provides that agreements such as the Infrastructure

16 Agreement must be filed with and approved by the Commission's Utilities Division. The

17 discussion set forth above in Section II(A) of this Pre-Hearing Memorandum establishes

18 without a doubt that the Infrastructure Agreement has never been approved by either the

19 Commission or its Utilities Division. The fact that on previous occasions the

20 Commission's Staff may have recommended that the Commission not act on a request for

21 approval neither alters nor mitigates the fact that the requisite prior approval of the

22 Commission has never been obtained.l7

23

24

25

26 17 In that regard, it is to be noted that in this context the Commission's own regulation requires prior approval of the
"private contract" between the original parties to the Infrastructure Agreement, as well as their respective successors-

27 in-interest. Thus, in this context, the "private contract" rationale relied upon by the Commission and its Staff in
connection with Decision No. 64897 (discussed in Sections II(D) and III(A)(3) above) was inconsistent with the

28 38925 mission's own regulation. As previously discussed in Section III(A)(3) above, the "private contract" rationale

been refunded within five (5) years from the date of advance became contributions in-aid-of construction, and thus
were no longer subject to refund.

21



4. Ratemaking Consequences

0f Failure to Obtain Requisite A.A.C. R14-2-406 Approval

A.A.C. R14-2-406(D) prescribes a 10 percent/10 year refund fionnula that is to be

used as a guideline for the refund of advances in-aid-of construction. It also allows for

alternative refund arrangements, provided that the prior Commission approval of the refund

arrangement required by A.A.C. R14-2-406(M) has been obtained. In addition, A.A.C.

R14-2-406 requires that advances made under the provisions of an agreement which has

not been previously approved

" ... shall be immediately due and payable to the person
making the advance."
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7

8

9

10

11 Thus, the question to be addressed at this time is what should be the ratemaking

12 consequence of the failure of Citizens and AAWC to obtain that prior approval of the

13 Infrastructure Agreement required under A.A.C. R14-2-406, given that (i) the refund

14 formula provided for in the Infrastructure Agreement is substantially different from the

15 guideline set forth in A.A.C. R14-2-406(D), and (ii) virtually all of the funds advanced

16 under the Infrastructure Agreement have already been refunded. Anthem submits that the

17 appropriate means for resolving that question is to (i) permanently exclude from AAWC's

18 rate base, and (ii) deny any associated ratemaking recognition of the disputed refund

19 payments made by AAWC to Pulte.18

20 More specifically, while the language of A.A.C. R14-2-406(D) suggests that there

21 may be variations of the 10 percent/10 year fionnula therein prescribed, A.A.C. R14-2-

22 406(M) clearly indicates that approval of such variation by the Commission's Utilities

23 Division is a regulatory prerequisite to implementation of the same. In this instance, such

24

25

26 "waiver'R<f;tle

27

28

cannot and does not legally excuse the failure of both Citizens and AAWC to comply with the prior approval
requirement ofA.R.S. §§40-301 et seq.

18 The same question and suggested means for resolution apply by analogy to their failure to obtain a
otherwise automatic conversion of an advance to a contribution in-aid-of construction provision under A.A.C.
606(C)(5).
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Decision No.64

approval was never obtained by Citizens Er AAWCJ9 Moreover, as discussed in Section

2 II(D) above of this Pre-Hearing Memorandum, in both (i) a December 4, 2001 Commission

Staff Report, and (ii) the Commission's June 5, 2002 Decision No.64897, a concern was

expressed that the Infrastructure Agreement contained

"... 'unequal refunding structures . . . that may be inconsistent
with the commission's standards. (Staff Report at 3)."
_ -897 at page 6, lines 14.5-15.5] [emphasis
added]

1
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In that regard, A.A.C. R14-2-406(B) expressly recognizes that, in certain situations,

"... the cost of the additional [backbone] facilities is
disproportionate to anticipated revenues to be derived from
future customers using these facilities...",

and, A.A.C. R14-2-406(M) requires that any proposed treatment of such additional costs as

3

4

5

6

7

8 As a consequence, it is reasonable to conclude that the Commission might never have

9 approved the refunding arrangement and formula provided for in the Infrastructure

10 Agreement,particularly since it contemplated and provided for a refund of virtually all of

l l the funds advanced under the Infrastructure Agreement without a supporting economic

12 feasibility analysis.

13

14

l5

16

17 refundable advances in-aid-of construction be subj et to the requirement of prior

18 Commission approval. The prospect that "additional costs" of this nature were

19 contemplated by the original parties to the Infrastructure Agreement is confined by the

20 language of the agreement itself:

21

22

23

24

25

26

27

28

"2.l0 Risk Borne b TreatCo. As provided in this Agreement,
TreatCo will bear (by funding u to $24,000,000 of Phase I
Facilities, Backbone Facilities, subsequent Facilities and
related costs, Hg certain rate moratoriums, rate=of=retum ca
guarantees, an by the use of deferred depreciation methods) a
portion of the risk that the Project will not be developed as
quickly as anticipated by the Parties. As a result, initial DistCo
rates will be lower than if established under more traditional
Commission rate-settin principles and customers will not be
asked to bear the cost of prudent investment for future service

19 Similarly, an exception to the five (5)-year refund period, which A.A.C. R14-2-606(C)(5) effectively imposes upon
sewer collection main extension agreements, would also require an exception by the Commission in the form of a
"waiver" or "variance" As noted above, it appears such a "waiver" or "variance" has never been obtained.
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if actual customer additions occur at rates that are less than
prob ected customer additions." [Infrastructure Agreement at
page 5] [emphasis added]

1

2

3 As indicated in Section III(A)(2) above of this Pre-Hearing Memorandum, pursuant to

4 Section 3.l(c)-(e) and Section 3.3(d)-(h) of the Infrastructure Agreement, virtually all of

5 the funds advanced by Developer and TreatCo for these "additional facilities" were

6 intended to ultimately be refunded to those entities through operation of the refund fionnula

7 attached to the Infrastructure Agreement as Exhibit B, which is in marked contrast to the 10

8 percent/10 year refund guideline set forth in A.A.C. R14-2-406(D).20 Moreover, as also

9 noted above, the Commission has never approved the Exhibit B refund formula. Rather,

10 both the Commission and the Commission Staff have expressed concern with regard to the

l l "unequal refunding structures" provided for under the Infrastructure Agreement and

12 Exhibit B.

13 In addition, the "immediate refund" sanction provided for in A.A.C. R14-2-406(M),

14 in the event of the affected public service corporation's failure to obtain the prerequisite

15 prior approval, is of no significance in the current situation. That is because virtually all of

16 the funds to be refunded pursuant to the Infrastructure Agreement and refund fionnula have

17 already been refunded. Given this circumstance, an appropriate regulatory sanction would

18 be (i) permanent exclusion from AAWC's rate base and (ii) denial of related ratemaking

19 recognition of the disputed refund payments made by AAWC to Pulte.21

20

21

22

23

24

25

26

27

28

20 Similarly, the twelve (12)-year refund period provided for in the November 24, 1998 Letter Agreement, discussed in
Section II(B) above, clearly and substantially exceeds the five (5) year refund period provided for in A.A.C. R14-2-
606(C)(5).

21 In that regard, such permanent exclusion Hom rate base and denial of ratemaking recognition would appear to also
be consistent with the ratemaking treatment prescribed in A.A.C. Rl4~2-606(C)(5).
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Iv.

CITIZENS AND AAWC HAVE EACH ACTED UNREASONABLY,

IMPRUDENTLY, AND IMPROPERLY BY (i) FAILING TO OBTAIN THE

REQUISITE PRIOR COMMISSION APPROVAL OF THE INFRASTRUCTURE

AGREEMENT, AND (ii) MAKING REFUND PAYMENTS ON THE

BASIS OF ASSUMED LEGAL OBLIGATIONS
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8
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14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Both Citizens and AAWC are well-established and multi-state utility enterprises,

and each has a history of years of experience in the regulated monopoly context which

antedates the September 29, 1997 Infrastructure Agreement. Each has the financial

wherewithal to employ or retain competent legal counsel to advise it as to its legal and

regulatory responsibilities under Arizona law, and, each has a responsibility to both its

ratepayers and investors to timely and fully discharge those responsibilities. When the

history of the Infrastructure Agreement is examined between the date of its 1997 inception

and the present, it becomes readily apparent that both Citizens and AAWC failed to timely

and fully discharge their respective legal and regulatory responsibilities with respect to

obtaining Commission approval of the Infrastructure Agreement.

In the case of Citizens, it should have specifically requested Commission approval

of the Infrastructure Agreement pursuant to both A.R.S. §§ 40-301 et seq. and A.A.C. R14-

2-406 at the time that Citizens, DistCo and TreatCo filed their October 29, 1997 Joint

Application requesting authorization to provide water and wastewater service to the

Villages at Desert Hills (Anthem) Project. The prior Commission approval requirements of

both A.R.S. §§ 40-301 et seq. and A.A.C. R14-2-406 were in existence at that time and

presumably known to Citizens and its legal counsel, and, specific approval pursuant to

those statutory and legal provisions should have been requested, but was not.22

22 Similarly, a "waiver" or "variance" from the provisions of A.A.C. R-14-2-606(C)(5) should have been requested,
and was not.
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1 Moreover, when the Commission initially declined to address the Infrastructure

2 Agreement in its June 19, 1998 Decision No. 60975, the Citizens Joint Applicants should

3 have requested rehearing and specified why receipt of the aforesaid prior Commission

4 approvals was not only a statutory and regulatory prerequisite, but also a contractual

5 prerequisite to their ability to proceed with the Villages at Desert Hills (Anthem) Project."
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" . . . any part of the Infrastructure Agreement,  exe t  for the
First Amendment's addition of the Jacka Parcel to citizens '
certificated territory." [Decision No. 64897 at page 6, lines
10.5-11 .5] [emphasis added]

6 However, for some unknown reason, the Citizens entities elected not to do so. Similarly, as

7 discussed in Section II(C) and (D) above of this Pre-Hearing Memorandum, the Citizen

8 entities thereafter again failed to receive Commission approval of the Infrastructure

9 Agreement, and, once again, they failed impress upon the Commission and it Staff the

10 statutory and regulatory necessity of addressing the status of the Infrastructure Agreement

11 within the specific context 0fA.R.S. §§ 40-301 et seq. and A.A.C. R14-2-406.24

12 In the case of AAWC, it can be presumed to have known that the Commission had

13 not approved the Infrastructure Agreement at the time it agreed to succeed to Citizens

14 responsibilities and obligations thereunder. As noted in Section II(D) above of this Pre-

15 Hearing Memorandum, in its March 13, 2001 Decision No. 64897, the Commission

16 indicated that as of that date it had not approved

17

18

19

20

21 23 As previously noted, Section 14.16 of the Infrastructure Agreement expressly provided that

2 2 "This Agreement is subject to approval by the Commission on or before August

2 3 15, 1998." [emphasis added]

24

25

26

27

28

In that regard, Section l4.l6(d) provided for the amendment or termination of the Infrastructure Agreement in the
absence of timely receipt of a Commission order approving the Infrastructure Agreement as contemplated by the
signatory parties. The only amendment of that nature appears to have been in the form of the November 24, 1998
Letter Agreement discussed in Section II(B) above of this Pre-Hearing Memorandum, and, subsequent events clearly
indicate that Del Webb never exercised its Section 14.16(d) right to terminate the Infrastructure Agreement by reason
of the failure to obtain Commission approval of the same. That being the case, Citizens and AAWC each should have
had added incentive to press for timely and definitive Commission action on the Infrastructure Agreement, given their
substantial refund obligations thereunder.
z4 As well as within the context ofA.A.C. R14-2-606.
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"There are other reasons for declining to approve the
Infrastructure Agreement in this proceeding. [since] Staff
points out that the Agreement . . contains 'unequal refunding
structures, cost caps,
be inconsistent with t . . . "
No. 64897 at page 6, lines 14.5-15.5] [emphasis added]

Eriority services and nenalues'
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1 and, the Commission had therein indicated that

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18 it  the Commission standards .
19 page 6, lines

unequal refunding structures . . that may be inconsistent
97 64897 at

Nevertheless, and despite this knowledge of the Commission's posture on the status of the

Infrastructure Agreement, which AAWC presumably acquired during its "due diligence"

relating to the contemplated acquisition of Citizens' water and wastewater assets in

Arizona, AAWC entered into the December 12, 2002 Third Amendment to the

Infrastructure Agreement pursuant to which AAWC and Del Webb stated that the

Infrastructure Agreement

"is hereby ratified, confirmed and approved"

except as to modifications pursuant to the Third Amendment which are not relevant to the

instant analysis. Moreover, AAWC thereafter proceeded to make refunds pursuant to the

Infrastructure Agreement and refund formula therein provided, with the knowledge that

(i) the same had never been approved by the Commission and (ii) the Commission was

expressly concerned that the Infrastructure Agreement contained

14.5-l5.5] [emphasis a8'3§3]"°" No.

20 Further, AAWC did so with the knowledge that in Decision No. 64897 the Commission

21 also had stated that

22

23 the nublic interest"' [Decision 64897 at page 6,
24 18.

25 in some future rate proceeding. In this instance, the "public interest" is synonymous with

26 the financial interests of AAWC's Anthem Water District and Anthem/Agua Fria

27 Wastewater District ratepayers, and, that "future rate proceeding" is the instant

28 proceedings.

". . . by not making a determination regarding the
[Infrastructure] Agreement, the Commission 'protects its
rights to set rates and conditions it deems necessary to protect

lines 16.5-
]
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1 Against the preceding background, it can and should be concluded that both Citizens

2 and AAWC acted unreasonably, imprudently and improperly by (i) failing to explicitly

3 request and obtain the prior Commission approval of the Infrastructure Agreement required

4 by A.R.S. §§ 40-301 et seq. and A.A.C. R14-2-406, and (ii) proceeding to make refund

5 payments thereunder in the absence of such prior Commission approval. The Commission

6 is not in a position at this time to address the failure(s) of Citizens. However, it is in a

7 position to address the failure(s) of AAWC within the context of the instant proceedings;

8 and, it should do so by (i) permanently excluding from AAWC's rate base and (ii) denying

9 any associated ratemaking recognition of the disputed refund payments made by AAWC to

10 Pulte.

CONCLUSION
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Dated this 16th day ofApril, 2010.

Respectfully submitted,

Judith M. Dworkin
Sacks Tierney PA
4250 North Drinkwater Blvd., 4th Floor
Scottsdale, Arizona 85251-3693

and

Lawrence V. Robertson, Jr.
p. o. Box 1448
Tubae, Arizona 85646-1448

11 v .

12

13 For the reasons discussed above in Sections II through IV of this Pre-Hearing

14 Memorandum, Anthem hereby requests that in its ultimate Opinion and Order in the instant

15 proceedings the Commission (i) permanently exclude from AAWC's rate base and (ii) deny

16 any associated ratemaking recognition of the disputed refund payments made by AAWC to

17 Pulte.

18

19

20

21

22

23

24

25

26

27

28

Attorneys for Anthem Community Council
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1

day of April, 2010 with:

The original and fifteen (15) copies of the
fore oin,<Pre-learing Memorandum will

2 be ft eat e 16'

3

4

5

6

Docket Control
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

A copy of the foregoing Pre-Hearing Memorandum
will e electronics Ly transmitted/mailed/hand-delivered
the same date to:

7

8

9

Hearing Division
Arizona Co oration Commission
1200 West washington
Phoenix, Arizona 85007

10 All parties of record

11

12

13

14

15

go; 16

17

18

19

20

21

22

23

24

25

26

27

28
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Appendix "A"
(Intervenor Anthem Community

Council's Pre-Hearing Memorandum
on Disputed Refund Payment Issue)

Docket Nos. W-01303A-09-0343
and SW-01303A-09-0343
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Citizens Utlliti£s
Three High Ridge Park
SalM0i1'l. cT D6905
203_614_5600

November 24, 1998

Do Webb c0fp0¢au°n
retention: M8'\89¢f
14901NorthscousaaleRoad, Suite200
Sco\tsdate,Alizona 85254

Anthem Arizona, LLC.
Attention: Manager
14901 North seausaasennaa, Suite200
S¢:ottsdale.Arizona 85254

Re: Agreement for Anthem WbterNVastewaterlnfrastucturedaed as ofsepiemnerzs. 1997,
among Del Webb Corporation,Anthem Arizona, L.L.C. (suceesscrby mergerto Anthem
Arizona, Inc., whir was ibrmeriy known as 'l'he Wllages at Desert Hrlls. inc.), Citizens
Utilities company, Citizens water Services Company of Arizona, and Citizens Waler
Resources Company of Arizona, as amended (the "A9reement")(with capitalized terms in
this letter having the meaningsgiven No them in the Agrreement)

Dear Ladies and Gentianens

Preliminary Staiemenl, Webb and citizens have completed negotiations to resow the
consequences d two circumstances:

a . The Agreement was not approved by the Arizona Corporation Commission on or
before August 15, 1998 (see §14.18); and

b. The parties have not entered into an agreement on or bebe May 31, 1998. with
the City of Phoenix that grantsDistCo andTreatCo the right toprovide Distco
Services and TreatCo Services in the Phoenix Area (see §6.3b).

As a result of these negotiations, Webb and Citizens have entered into this Letter Agreement and agree
as follows:

Webb will make the annual payments to Citizens shown in Column 1 of the attached
Exhibit A, beginning on July 1, 2004. The total payments by Webb to Citizens will not
exceed $9.150,000, if made on time each year. Payments that are more than 30 days
past due will accrue interest from the due date at the rate set forth in Section 14.21 of the
Agreement.

If by March 31. 1999. the city of Phoenix grants DistCo and TrealCo the right to provide
DistCo Services and TrealCo Services in the Phoenix Area, Webb will instead make the
annual payments to Citizens shown in Column 2 of the attached ExhibitA, beginning on July

I

CUNVebb.doc

2.

1.

L.
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1, 2004. The total payments by Webb no Citizens will not exceed $13,800,000, if made on
mine each year. Payments that are more than 30 days past due will accrue interest from the
due date at the rams set forth in Section 14.21 of the Agweemenl.

3.
O

Webb's obligation to make the payments described in paragraphs [1] and [2] is suspended
for such time as it is determined, undertone dispute resolution provisions of Agreement
ArticleXll that one of the Citizens Parties is in material default under the Agreement

4. The parties recognize and acknowledge that mndemnalion of au or substantially all of the ,
Facilities would cause the Webb Parties to incur additional costs for whit they would not be
compensated under Agreement ArticleX. As a consequence, in such evalt, all remaining
payments owed by Webb under Mis LetterAgreementwill be eliminated. The parties also
recognize and adcnowledge that elimination of these payments would deprive the Cilka\s
Parties Of a material benelitexpected from providing service to Anthem. ll gtyordinghi, any .
condemnation award. should compensate citizens for the payment elimination. A portion d
such award, equal ti: the present value (using a 12% discount lame) of the paymwl
elimlnaticn,will be allocated in Citizens after suficientfunds have been allocated underl]
10;1 (b) of' the Agreement. but before any remaining funds are allotted under110. 1 (c) of
the Agreement

s. Wthin45 days after exertion of the FirstAmendment,Citizenswill re-tile for approval by
the Arizona Corporation Commission of the Agreement, as amended by the First
Amendmait. Amongother things, the FirstAmendmentwould fix, untilBuildout, the
Capedty Reservation Charge("CRC") at$1 ,530per ERU [that is, $765 per ERU for water
serviceand $765 per ERU for wastewatersewicel as defined in Section3.2 of the
Agreement If the Commissiondoes not approve the re~iiledAgreement, inducinga fixed
CRCof $1530 untilBuildout.the following adjustment ill bemade:

a. An adjustment(the "ofllsetcalculalion"), up or down, will be made to the amount of
the annual payment under either paragraph [1] or [2], above. This adjustmentwlll
equal (a) the number of connections by a Builder made in the year before the
paymentdue date, limes (b) the difference in the CRC ordered by the Commission
in a future rate proceeding and the $1 ,530 establish in the initial late approval in
Decision No. 60975.

For example, if the Commission elders a CRC in the amqunt9i$1.73=0 per
connected ERU, No be elfllediveon January 1, 2008, the paymentdue by
Webb in 2009 would be reduced by an amountequal to (a) $200 times (b)
the number of connected ERUs In 2008. Assuming that700 ERUs were
connected in zoos, such Builders would make the CRC payments to
TreatCo in the amount of $1 ,730 per connection, and the $880,000
paymentdue on Julyl, zoos, that is otherwise required under paragraph
111 above would be reduced by $140.000($200 incaemenlalincrease in the
CRC, times 700 connections).

4 .

b. The offset calculationwould apply only to Builderslhat are wholly-awnedW ebb
subsidiaries and not to any joint ventures or other Builders where Webb is not the
sole owner of the Builder.
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The parties are currently in the process of negotiating an agreement with the City of
phoenix ("City') that would resolve issues resulting from the City's failure to grant DismCo
and TreetCo the right to provide DistCo Services and TneatCo Services in the Phoenix
Area. The parties will use their best efforts to support and promptly consummate the
following transactions as part of such agreement ('Phoenix Agreement*)'

a.

b.

The City would provide water and wastewater service in the Phowbc Area.

|

II
II

Webb would construct or cause to be constructed, according to City standards, all
faaliaes required to interconnect Anthem (including the Phoenix Area) with the
City and to provide back-up water supply and the peaking water supply f or
Citizens' service to Anthem ("lnlerconnedion Facllilles').

c. Until such time as the Interconnection Facilities are constructed, Citizens would
provide, under the Phoenix Agreement or a concurrent agreement, wholesale
water and wastewater service to the City for its customers in the Phoenix Area.

d. Webb would construct, or cause to be constructed, the distribution facilities for
City service in the Phoenix Area ('Phoenix-Area Faldlit les"). W ebb would inv
incremental www associated with constructing the Phoenix-Area Facilities to City
standards, rather than County standards, (Incremental Costs").

e. The Interconnection Facilities and the Phoenix-Area Facilities would be
transferred to the City.

f. The City would provide long-term and uninterrupted beck-up and peaking
services capacity for Citizens' service to Anthem. For the peaking sewioes, the
city would charge Citizens a capacity charge that is expected to be less than the
total of

¢

i. the capacity d\arge(s) that the City would otherwise charge
Citizens for the necessary transportation and treatment capacity;
and

ii. the carrying costs of the facirnies that would be avoided by
entering into an agreement with the city.

The City would also charge CitizenS a volumetric charge far the operating and
maintenance costs associated with water actually treated and provided to
Citizens. The quality of such water should be equivalent to that provided by the
city tn other City residents.

6.

-un-»
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g. The Citywould fully compensateWebb for the oonstrudion costs d the
Interconnection Facilities. the lnaemental Costs and Webb'sover-sizing costs for
mammies already construdeO.

Very_truly yours

ZENS UTILITIESCOMPAN

By James Michael Love
Ng Woe President. Public Sefvice

ITIZEN ER SERVICE$'¢Q ANYOF ARIZONA

By James Michael Lqvq
residentms P

mEns WATER RESWR4
ARIZONA I 1

CQ PANV oF

James el Love
Its Vice President, Public Service

Agreed as of Navanber. , 1998:

DEL WEBB coRpoR.=mot4

ay
la

ANTHEM ARIZONA, LLC.

By
ms

1
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EXHIBITA

LINE# YEAR

fi

PAYMENTS (Due Cn July 1, Each Year)

COLUMN 1 COLUMN2

(No Phoenix-Area (Phoenix-Area
Sewioe) Service)

s 1,483,000 $

1,320,000

1,210,000

1,100,000

990,000

880,000

715,000

800,000

484,000

358,000

-0-

-0-

-0-

1 ,912,000
1 ,749,000
1,839,000
1 ,528,000
1 ,418,000
1 ,308,000
1 ,144,000
1 ,028,000

913,000
797,000
237,000
122,000

9,000
13,804,000

1

2

3

4

5

6

7

8

9

10

11

12

13

14

2004

2005

2006

2007

2008

2009

2010

2011

2012

2013

2014

2015

2016

TTTIAL

5.

$ 9,150,000 $
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(Intervenor Anthem Community
Council's Pre-Hearing Memorandum
on Disputed Refund Payment Issue)

Docket Nos. W-01303A-09-0343
and SW-01303A-09-0343
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Appendix Cl

(Intervenor Anthem Community
Council's Pre-Hearing Memorandum
on Disputed Refund Payment Issue)

Docket Nos. W-01303A-09-0343
and SW-01303A-09-0343
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EXHIBIT B

REFUNDS OF ADVANCES

1 Treacco will pay co Citizens and Developer refunds

of Citizens' Advances and Developer's Advances (collectively

"Refunds") as follows

a | Refunds in the amount; of $5,000 per ERU first

taking service during a calendar year will be made on July 1 of the

following year, the seventh month following the end of the calendar

year o f the ERU ccnnecz4 on. For example, Refunds for CRU

connections in 1999 will be .¢"H91.
543.44.- on July 1, 2000 ¢ Of this total

refund amount, and subject: to Sections 3.3(e) r (f) and (g) r 25%

($l,250 per ERU) will be payable to Citizens and 75% (S3,7E0

ERE) will be payable to Develcnef

Once a c -east I3 500 ERU have been connected,

Refunds will retroactively increase by $800 per ERU, and subsequent

Refunds will be in the amour oz ,as 800 per ERU until 7,000 ERU

have been connected . The payment made on the July 1 following the

°v°l8 al'in which the 3, 500th ERE connected will account for all of.: |-
nn ca

the ERUs previously connected to the Dist co system. Subsequent

Refunds will be only for the incremental ERUs I those in

excess of the initial 3 500)J in each of the preceding calendar

yea*s . Of these amounts, and subject to Sections 3.3(e) r (f) and

0462920. 19
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(g) I ($1,450 per ERU) will be payable t o Citizens and 75%

4
I

($4,3so per ERU) will be payable co Developer.

c . Once at; least 7,000 ERU have been connected,

Refunds will retroactively increase by $300 per ERU, and subsequent

Refunds w*ll be in the amount of $6,100 per ERU. The payment made

o n the July 1 following the year i n which the 7, 000th ERU is

connected will account for all of the ERUs previously connected to

the Dist co system 0 Subsequent Refunds will be only for the

incremental ERUs ( i  e I those in excess of the initial 7,000> 1 »

each o r preceding calendar years. of these amount S J

q: cu" as
18 * l wl

subject no Sec';::>ns 3.3 (e) I (f) and (g), 25% (St ,525 per ERU) q u
Vi " l I

U ¢-

be payable to Citizens and 75% ($4,575 per ERU) will be payable to*3

Developer

»~~.. A47128 a -1-OJ. . ;10 000 ERU nave seen Cox"e::ea

within ¢

. a
Wu ¢  4  Wn n Pro sect, :*uh-up payments wil l  be make (i) 1 4ZN D9V€ C3:V

£L O ' u*:eSunded Developer's Advances and n o Cit izens

unre funded C i t i z e n s J Advances. For additional ERUS in excess
»¢

» ' \  -
her' ur

the first 10,000, Refunds will continue to be made after the ***us..spun

up pa 4 en' at the annual races set  forth in paragraph (c) I

sub jec t  pa  t he  l im i t a t i on s  se r .  t o r ch  i n a r e  r a n  2  b e l ow .

e At: Build-out, a final true-up payment; will be

made (i) to Developer for the remaining unrefunded Developer' s

0461920. 'S
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Advances and (ii) n o C i t i z en s for the remaining unrefunded

Citizens' Advances .

f . Any Refunds not made by July 1 of any year will

bear interest from July l of that year at the Prime Rate plus 2.00%

per annum until paid

2 . The t o t a l amount o f Refunds n o b e made t O

Developer will not exceed the total amount: of Developer's Advances

(plus any applicable interest under paragraph 1 (E) aboveI which

i n t e r es t i s not 'co be construed a s oa*1; o f Refund) l e s s)

payments made to Developer by Trea:co under Section 8.12 (b) . The

total amount of all Refunds co be make :is Citizens will not exceed

COC 3l amount o f C i t i z en s .r Advances (plus any applicable

i n t e r e s t under paragraph 1( f ) above I wh*cl'1 i n tevesz i s not t o  b e

:c"st*ued as oat D: the Refund) 4 payments maze to "'reacco by

Developer under Sec:ion` 8 . 13 (b) . Div'dends declared or paid by

Treacco to a shareholder of Treat co ds nor; constitute Refunds .
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